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YILANDWATER SUPPLY

J2If Iand Water Supply: Corporation V.

G2 of Alton, Carter & Burgess, Inc., Cris

il pment Company, And Turner, CoII|e &
Braden, Inc.

3‘?[9eC|ded October 21, 2011

~ e Several Issues Before The Court Including
Governmental Immunity, Chapter 33, Joint
and Several, and Interpretation of 30 TAC
317.13
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RYIANDIWATER SURPLY

SNVESanticipated IsSue was the
fpretation off the Economic Loss Rule
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SMEEAI960'S-Alton constriticted’a potable
Waterdistribution system for residents

) \/\./i supply agreement -- Alton

S GoRVeyed water distribution system to
?=-+.,_-iharyland which would maintain system
‘and provide water to residents

—® 1994 -- Alton received grant for
construction of sanitary sewer




RN contracted with Carter & Burgess;
IIRER Collie & Braden and Cris Equipment
Q) o)l |Id d Sanitary sewer system

BVS1000 -~ Construction completed

| ..--—-:I-.::!"'—
=

= $000i -- Sharyland sues claiming sewer lines
-~ installed in violation of state regulations with
respect to proximity and location of sewer
lines to water lines
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T4 "COURT

> Jury ound Alten’ breached agreement and
pieils threel contractors breached their

0 Atracts

==

= '-l"!_

and Sharyland was a third-party.

=1 enef|C|ary

=9 Jury awarded identical damages for each
of three claims: $14,000 in past damages
and $1,125,000 in future damages




GOURT OF ARPEALS s

o Cotjrelgit
IIRLRItY

ppeals held Alton waived
pUt that damages were not for

“be ance due and owed" local gov't code

-
---‘M -
.-..—"!—_-\.—--:

1.153) and Sharyland could only

= fecover attorneys’ fees for declaratory
~ judgment action (re application of 30 TAC
517.13) against Alton




GOURT OF ARPEALS s

SOl 0lFappeals concluded that economic
[s5sHile barred Sharyland’s negligence
clz ms and that Sharyland was not a third-

ety beneficiary for the contractors’

= Hfbreach




S
SUH, E'COURT:

SIINVAOF ALTION-LOCAL GOV'T" CODE 271.153(a)

@yrthebalance due and owed! by the local
gove Simental entity under the contract as it may
IEVEIEEN amended, including any amount owed
S5 compensation for 'the increased cost to perform
-_: SLierwWerk as a direct result of owner-caused delays
— or acceleration;

o (? the amount owed for change orders or
ditional work the contractor is directed to
perform by a local governmental entity in
connection with the contract; and

® (3) interest as allowed by law.




S
CTOF ALTON

BESEEuen: 271.153(b) further limits damages
J\/ -xcludlng the following forms of
~0very under subchapter I:

-t i) consequential damages, except as
= expressly allowed under Subsection
- (a)(1);
® (2) exemplary damages; or
® (3) damages for unabsorbed home office
overhead.
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T
CIIYAOF ALTON

“Trig dale of damages sought by Sharyland
WEIENeL tiiese provided for or contemplated
m tiEWater supdply agreement and are not a
alance due and owed” under that contract.
| ﬁr alé these costs the ‘direct result of
| _s-mﬂewner -caused delays or acceleration,” or the
= amount owed for change orders or additional
‘Wwork the contractor [was] directed to
perform by [the] vernmental entity in
connection with the contract.”. . . A plain

reading| of the statute negates recovery
under this chapter.”




S
CIYAGF ALTON

SNEIVER o ImmUunity by counterclaim not
gl I)r licable since Alton’s counterclaim was
dismIssed via summary judgment.

—’qwtable waiver -- “We reject the

= Jnvitation to recognize a waiver-by-
conduct exception in a breach-of-contract
against a governmental entity.”




T
CONIERAGO)AS e

SRIDIEEICIUL Y LIN DTN T -
SR NEIErE IS Not one economic 10ss rule broadly
applicaie tiiroughout the field of torts, but rather
2VEralimore limited rules that govern recovery of
SONEMIC 1055€es in selected areas of the law. For

Exanple; the rules that limit the liability of

e

= cccountants to third parties for harm caused by

= ——
—r

= negligence or that save careless drivers from
— jability. to the employer of a person injured in an
- aute accident may be fundamentally distinct from
the ones that bar compensation in tort for purely
economic losses resulting from defective products
or misperformance of obligations arising only

under contract.”




—
'(‘“)MIC LOSS

RULE-

2minglcaseon the.
e Seely/colrt explained

J r\ Gonsumer should not be charged at the will of:
trle Ymanufacturer with bearing the risk of physical

S JR-WheEn he bu?/ a proc
air

== Cal, however, be fairly cha

uct on the market. He
rged with the risk that

= -%**?Eﬁe product will not match
= expectations unless the ma

niS economic
nufacturer agrees that

it will. Even in actions for negligence, a
manufacturer’s liability is limited to damages for
physical |n[]ur|es and there is no recovery for

economic loss alone.

e Seely v. White Motor Co., 403 P.2d 145, 151 (Cal.

1965).
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EEONOMIC LOSS RULEs

o Oy e=lrligseEretiEieidp df ir[e Edeislelie eSS L] e
egipENIN Gl product liability case. See Nov/lity Homes or
Ve 2xs, Inc. v. Shivers, 557 S.\W.2d 77 (Tex. 1977). In
oLl omes, a mobile home purchaser sued the
meniiigcturer for defective workmanship and
SiTic enials. /d. at 77-78. We held that the plaintiff
B eould ‘not recover his economic loss under section

7094 of the Restatement §Second) of Torts,”9

= “establishing strict liability for defective products but
that he could ‘recover such loss under the |mpI|ed

warranties of the Uniform Commercial Code.” 7d. at
/8. Importantly, we did not hold that economic
damages were unavailable, but rather that they were

more appropriately recovered through the UCC’s
thorough commercial-warranty framework.”




—

.
EEONOMIC LOSS RULLE»

SEE rlsed this theme six.years later in Mid.
ij/r/f PANIGI G GO U Vol SEH /ng
J'—'f/ ce, Inc.,, 572 S.\W.2d 308, 312-13 (Tex. 1978).

1rrv bought an overhauled! aircraft from Mid
SoNtNENt and sued after the plane crashed. /d. at
”Q =10%, We rejected a strict product liability theory in
_Fr O offan |mpI|ed warranty action under the UCC,
“19ECalISE Curry S economic loss (damage to the plane

_—f]fself) was ‘merely loss of value resulting from a failure

-of the product to perform according to the contractual
pargain and therefore is governed by the Uniform
Commercial Code.” /d. at 311. We distinguished cases
Involving personal injury or damage to property other
than the product itself, noting that those damages
g(itildl |33e" recovered under strict liability theories. /d. at

16



—
NOMIC LOSS RU|SEw=

“Suosac|tiancly il il Weliar sldmies, e, . KEde),
/_I_I.> Wi2d 617, 618" (Tlex. 1986), we examined
UENGIfiErENCE between contract duties and tort
JOLIESEANISING Under contractual relationships. That
CEISE Npvelved a claim by homeowners against their
Builder, and we had to decide whether an

—3 ﬁdependent tort supported an award of
__: %—fexemplary damages against the builder. Jim

m——

~Walter Homes, 711 S.W.2d at 617. Because the
IAjury resulted from negligent construction, we
held that such disappointed expectations could
‘only be characterized as a breach of contract, and
breach of contract cannot support recovery of
exemplary damages.” /d. at 618.”




—
EEONOMICILOSS RUIsEws

o “r\/\ﬁ radain applied the economic less rule in
SOl ESICITINGE) I CPIOIE GOV DEIGHIEY,
PRSIV 2d 4951 (Tex. 1991). In that case, we
Gonsidered whether a cause of action for

rige) J%ence IS stated by an allegation that a

LEIEPHoNE company negligently failed to perform

— its contract to publlsh a Yellow Pages
':_- 5“’*‘-=aclvert|sement Deljanney, 809 S.W.2d at 493.
= WWe held that, because the plaintiff sought
damages for breach of a duty created under
contract, as opposed to a duty imposed by law,
tort damages were unavailable. /d. at 494.”




EEONOMIC LOSS RULEs"

QUELRERY IV aller T omes, We explained that

rrJrr FACES OF a party may. breach duties in tort or

CORNIE; act alene or simultaneously in both. The

NEtlEe OF the injury most often determines

- wr liciirdUty or duties are breached. When the
= njury isionly the economic loss to the subject of
d,f:talcontract itself the action sounds in contract
= alone




T
ECONOMIC LOSS RULEM

“ihus eﬁav&-a.laphed-ﬂie-emnomlc-loss_rule
onl\/ IICaSES INVOIVING' defective products or
lidlllENOr perform ai contract. In both of those
SILUIELERS, Werheld that the parties” economic
logses Were more appropriately addressed through

- St aLltoRYy Warranty actions or common law breac
=0l contriact suits than tort claims. Although we

“ applled this rule even to parties not in privity (e.g.

= a remote manufacturer and a consumer),13 we

-~ have never held that it precludes recovery
completely between contractual strangers in a
case not involving a defectlve product—as the

court of appeals did here.”




EEONOMIC LOSSRULEs

NIECOUTi-OfapPPEISHEIIEUNoRrardiffErent SO of
SEONOINIC 0SS ruIe—one that'says that you can; never
ECOVEr economic damagdes for a tort claim—to reject
Sicy viand’s ne?lrgence claim against the contractors.
Ilgat ot analyzed whether Sharyland’s claim was
ORE for property damage or for purely economic loss
—— li; drconcluded It was the latter. 277 S.W.3d at 154-55

..-

__: eting that some phyS|caI destruction of tangible

e property must occur’ for there to be property
~  damage). Because there was no evidence that the

sewer lines had contaminated the water supply, the
court of appeals reasoned, Sharyland had not suffered
property damage, and the economic loss rule
precluded a damage award. /d.”




___i
CONOMIC LLOSS RULEw=

SeshbVeNrehlemsvithrthisianalysis

IS DO overstates and oversimplifies the

SEONOMICH0SS rule. See, e.g., Giles v. GMAC, 494 F.3d

5195, 674 (9th Cir. 2007) (notlng that “many courts

n aVE: “Stated!in overly broad terms that purely

SEORNEMIC Iesses cannot be recovered in tort™ but
— fs]uch Proad statements are not accurate™). To say
Eiiatithe economic loss rule “preclude(s] tort claims
—'— = between parties who are not in contractual privity”
- and that damages are recoverable only if they are

accompanied by “actual physical injury or prol.')erty

damage,” 277/ S.W.3d at 152-53, overlooks all of the
tort claims for which courts have allowed recovery of
economic damages even absent physical injury or
property damage.”




T
ECONOMIC LOSS RULE

o “Morer Eltie g UESHORNSHIOIVHELRERIRE
spIEMIC10ss rUIE should apply Where there IS no
r)er @l contract (we have already held that it
scip)rputiwhether it should apply at all in a
SieL ationtlike this. Merely because the sewer was

BLIE sUject off g contract does not mean that a
== contractual stranger is necessarily barred from
—: = SUing a contracting party for breach of an

mm——

independent duty. If that were the case, a party
could avoid tort ab|I|ty to the world S|mply by
entering into a contract with one party. The
economic loss rule does not swallow all claims
between contractual and commercial strangers.”




T
ECONOMIC LOSS RULEms

ENIEIGOnORaPPEISEIanker statement alse

XIS the rule; deciding a question we
IEVE; Het—whether purely’ econemic losses
fiaVAEVEr be recovered in negligence or strict
ij oility’ cases. This involves a third

—— a@Tmu ation of the economic loss rule, one

1at does not lend itself to easy aNSWErs or

— —broad pronouncements. See, e.g., Johnson,

~ 66 WASH.&LEE L.REV. at 527 (notln that

outside the realm of product- or contract-
related claims, ‘the operation of the economic
oss rule is not well mapped, and whether
there is a ruIe at all is a subject of
contention”).”
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=COI (‘“)MIC LOSS RULE=

gIpiIS IS an area we need not explore today,
nov\ aVer, because the court of appeals erred in
o] ~Iud|ng that: Sharyland’s water system had
- No s been damaged. See 277 S.W.3d at 154
;,.- shotlng that the sewer lines had not corroded
= 1ht waterlines). Sharyland’s system once
complied with the law, and now it does not.
Sharyland is contractually obligated to maintain
the system in accordance with state law and
must either relocate or encase its water lines.”




T
ECONOMIC LOSS RULEs

SIESE EXDENSES, IMPOSECI0NShanyIand by the
SONIEELoN5, conauct, Were the damages the jury
aWerded. Costs of repalr necessarily imply that the
Systeniiwasidanmagded, and that was the case here.
izl yleand presented evidence that it experiences
Det veen 100 and 150 water system leaks each year. A

: reak N the water line threatens contamination. There
&Was evidence that when Sharyland excavated a
= {epresentatlve sample of sixty-six sewer crossings,
= Sixty of them had been illegally installed, and there
- Was at least one leaking sewer pipe located six inches
above a water pipe. There was also evidence that
approximately 340 locations would require
remediation. We disagree that the economic loss rule
bars Sharyland’s recovery in this case.”

[ =




T
IHIRD PARTY. BENEFIGIARY

o “Sriarylrid cifcjtEs trlEit frlare Wels aVvieEies i
SUPPOrE the jury findingl that Sharyland was a third
FEnyABENEficiary’ of the agreements between Alton
gEthE contractors. The court of appeals

cfjs agreed nolding that Sharyland was ‘no more

B {hon an incidental beneficiary’ to the contract. 277
= -=-S W.5d at 152. Because the contracts entered into
= between Alton and the contractors make no
~ reference to Sharyland and indicate no intention
to confer a benefit on it, we agree with the court
of appeals that Sharyland was not a third party

beneficiary of those contracts.”




SONELUSION,

SNSOLEDINGS:
BNleconomic damages may be recovered in tort
ses
~-. ‘econemic damages not prohibited where the
issue isithe subject of a contract

3) economic damages may be recovered where
- there is property damage

—4) left open whether purely economic damages
may be recovered in negligence or strict liability
CaSes




THE END




