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In Texas, the economic loss rule has been applied to preclude
tort claims in two related contexts: (1) where the losses sought
to be recovered are the subject matter of a contract between

the parties; and (2) when the claims are for economic losses
against the manufacturer or seller of a defective product

where the defect damaged only the product and did not cause
personal injury or damage to other property. -
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Coastal Conduit & Ditching, 29 S.W.3d 282, 285 (Tex.App.-Houston [14th Dist.] 2000, no pet.).




s“Economic damages”

— Defined as compensatory damages
Intended to compensate for actual

economic or pecuniary loss.

— It does not include exemplary damages or
NoN-economic damages.

— An examplegof. economicrdamages are a-
“plainti’s actual medical expenses;incurred
that relate to the cause of action.
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= The Rule has been used as a shield' by
subcontractors from liability in litigation

= Subs generally have no privity of contract

with a plaintiff

= |ncreasingly, subs have sought the ELR as

padefense by having the damages.sought...
. Claimedasareconomic™and having the tort
“claims dismissed




itionally; therule was used In products
llalbility cases
= Application in products context Is not difficult

to understand




- _Té)ias Supreme Court first applied the rule
Inra construction defect case Iin the 1986 Jim
Walter Homes v. Reed decision




In Reed, the plaintiffs were dissatisfied with the
quality of a house they had contracted to buy
from the builder and sued for actual and
exemplary damages, alleging breach of warranty

(contract theory) as well as negligent supervision
of construction (tort theory). Id. In reversing an
award of exemplary damages to the plaintiffs, the
Texas Supreme Court held that if the injury Is
only the economic loss of the bargained-for
subject of a contract, the action Is In contract
alone.




The Fifth Circuit held that the “economic loss” rule
precluded businesses along the Mississippl River from
recovering lost profits when a spill from the defendant’s

ship blocked traffic on a portion of the River. The

plaintiffs did not suffer property. damage or personal
Linjury.
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The most important fact of the Testbank decision is
the fact that none of the parties were in contractual
privity with one another. The Fifth Circuit had
applied the “pure economic loss” rule that was born

of products liability towards that case involving the
secondary economic losses suffered from a chemical
wspillin the Mississippl River by businesses who were
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_affected by the cessation of river traffic during
“cleanup.




Intheearly. 2000s, the Reed and' Trestbank interpretations were
morphed together by various decisions of the intermediate
Texas courts of appeals.

These cases held that the economic loss doctrine does not apply

only to bar claims against those in a direct contractual

relationship;, It also applies to preclude tort claimsiaetweeip
_parties who anerotinpRVity; providedithat the ultimate
sseUree of the 1oss Involved a contract upon the plaimtiff can

seek recovery.




The first application of the American Aviation interpretation of
the rule regards the general prohibition against tort actions to
recover solely economic damages for those in contractual privity.
The case stated that this rule is designed to prevent parties to a

contract from circumventing the allocation of losses set forth in
the contract by bringing an action for economic loss in tort.
American Aviation, Inc., 891 So.2dat 536. Citing Ginsberg v.

. Lennar Fla. Holdings, Inc., 645 So.2d 490, 494 (Fla. 3d DCA

- 1994) (“Where damages sought in tort are the same as those for
‘breach of contract a plalntlff may not circumvent the contractual
relationship by bringing an action in tort.”).
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= By the beginning of the 2010s, the ELR had
groewn well beyond the simple product
iability doctrine or even what seemed

contemplated by the Reed decision

= The rules from the various Courts of Appeal
uuhadcrafted a “new” ELR
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= his newwersionwoulditeeriested by the
“Sharyland case




Dr ANDWATER SUPPT

- Sharyland Water Supply Corporatlon v. City
of Alton, Carter & Burgess, Inc., Cris

Equipment Company, And Turner, Collie &
Braden, Inc.

= Decided October 21, 2011

= Several Issues Before The Court Including
o Goevermnmental Immunity, Chapter33;Jeintis

andiSeveralrandinterpretation of 30 TAC
317.13




- Early 1980’s-Alten Constructed a potable
water distribution system for residents

= \Water supply agreement -- Alton conveyed
water distribution system to Sharyland which

would maintain system and provide water to
residents

ERT0094 - Alton iecelved grantsfier constiuctions
S ofisaniiaiASewer
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- _Altdn contracted with Carter & Burgess; Turner,
Collie & Braden and Cris Equipment to build a
sanitary sewer system

= 1999 -- Construction completed

= 2000 -- Sharyland sues claiming sewer lines
iInstalled inviolation of state regulations with

S respect to preximity,and locationroi sewer lIness
onwaterines
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= Jury found Alton breached agreement and
that three contractors breached their
contracts and Sharyland was a third-party.

beneficiary

= Jury awarded identical damages for each of
wathree claims: $14,000 in past damages and
%, 125, 0005hNfutredameages -




= Court of appeals held Alton waived immunity
put that damages were not for “balance due
and owed" local gov't code 271.153) and

Sharyland could only recover attoraeys: fees
for declaratory judgment action (re
application, of 30 TAC 317.13) against Alton
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= Court of appeals concluded that economic
loss rule barred Sharyland’s negligence
claims and that Sharyland was not a third-

party beneficiary for the contractoers: breach

= Also held that where there Is an absence of
Lprivity of contract or an absence of third-
~__party beneficiary status, economic damages
“are not recoverable unless they are
accompanied by actual physical injury or
property damage




COURT

- The Court off Appeals deC|S|on took the ELR
further than ever

= Note, Sharyland Water was not a party at all
to the project to build the sewer — it

complained that it was a stranger

= The Court held that since no physical
o damage occuired, these werne econemich
slessesihanedhythe ELR

= No court ever said that before




= [n October 2011, the Supreme Court issued
its first major decision on the ELR since
1991 In the appeal of the Sharyland case




= The Court analyzed the entire line of cases
discussing the economic loss rule and
concluded that the ELR was overused as a

shield from liability leaving no recourse. for
parties who have been injured by others In
the market place.
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= The Court went interan in depth criticism of the
Court of Appeals reasoning stating:

= “Merely because the sewer was the subject of a
contract does not mean that a contractual stranger

IS necessarily barred from suing a coentracting
party for breach of an independent duty. [f that
Lere the case, a party could aveid tort liability to,

_ e world simplyasyienterngpintera contract with
eneparty.”




- _“Th_e court offappeals’ blanket statement
alsorexpands the rule, deciding a gquestion
we have not—whether purely economic

losses may ever be recovered in.negligence
or strict liability cases.”

wesClearnly-the.Court appeared.to be heading
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_ towards asmaiprrellbackieifine ELR,
“when...




= The Court held'that the scope of the ELR
was noet at issue in the case:

= “This Is an area we need not explore today,

however, because the Court of Appeals
erred in concluding that Sharyland’s water
Lausystemihad noet been damaged”
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= Supreme Court’s only basis for reversal was
that they believed that the need for
Sharyland to replace or retrofit their water

lines was property damage that is:not the
subject matter of any contract for the
“product.”
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= Thus, theldecision caneasily e reconciled™
SWith Reed




- _S'héryland seemed to definitely signal the
Peginning of a shift towards reigning in the
ELR

= However, Sharyland attempted torreconcile
its holding with Reed

wsiltfnever sought to overturnit

= Regaldless; enServers pelieved that the
time was right to reign in the ELR
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- _Ih the post-Sharyland context the Supreme
Court once more Issued a major ELR
holding in 2014

= [n LAN/STV v. Martin K Eby Construction
the Court was asked to resolve the guestion
Lasefiwhether contractors could directly sue an
—owner's designifiimawhentality plans result
Sidelay damages




= Claim for negligent misrepresentation

= Eby, the general contractor, recovered from
LAN delay damages for design errors ona

DART project

= Claimed damages for out of pocket
pexpenditures based uponeliance.onithe
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= Trial court found LAN negligently
misrepresented the plans through errors




n 2011, the Dallas Court of Appeals heard
_AN’s appeal

_AN relied upon the ELR

Dallas Ct determined that since the out of

nocket expenses were independent of any
pBreach of'centract claim Eby had.against
_.DART e

= Declined to use ELR; very similar holding to
Sharyland
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= Texas Supreme Court elects to apply the
ELR in Eby

= Goes through another long historical

analysis of ELR

= Notes that even though Eby.and LAN are
s contractual strangers, therels a joint,project.
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= Rather than reliance on caselaw as in
Sharyland, an effort is made to rely upon the
Restatement (Third) of Torts

= The Court found that this scenario created a
form of “unintentional Iinfliction of economic
____loss”

s Tihe Courtdeclined teraccept this quasi
“"cause of action




= The Court was highly concerned about the
nature of a construction project, which
consists of a “silo of vertical contracts”

= This distinguished Sharyland by essentially
creating a form of vertical contractual privity
Laabetweenithe contractor and.the design
~__professionalls -

"This was done to avoid risk of all
contractors/stakeholders suing up the chain
for delay damages
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= For construction claims — this means that
the ELR s alive and well

= Sharyland is likely restricted solely to

entities with claims that are outside ofi the
project entirely

ARy end of reliance on ELR will probably,
. have to,comerieomra reversal of the Reed
“decision
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