
2222NDND ANNUALANNUAL
COOPER & SCULLY, P.C.COOPER & SCULLY, P.C.
INSURANCE SEMINARINSURANCE SEMINAR

MAY 27, 2015MAY 27, 2015

Jon HlavinkaJon Hlavinka
Cooper & Scully, P.C.Cooper & Scully, P.C.

815 Walker Street, Suite 1040815 Walker Street, Suite 1040
Houston, TX 77002Houston, TX 77002

Telephone: 713Telephone: 713--236236--68106810
Telecopy: 713Telecopy: 713--236236--68806880

Email:Email: jon.hlavinka@cooperscully.comjon.hlavinka@cooperscully.com

©© 2015 This paper and/or presentation provides information on gen2015 This paper and/or presentation provides information on general legal issues. It is not intended to provide advice on anyeral legal issues. It is not intended to provide advice on any specific legal matter orspecific legal matter or
factual situation, and should not be construed as defining Coopefactual situation, and should not be construed as defining Cooper and Scully, P.C.'s position in a particular situation. Each cr and Scully, P.C.'s position in a particular situation. Each case must be evaluated onase must be evaluated on
its own facts. This information is not intended to create, andits own facts. This information is not intended to create, and receipt of it does not constitute, an attorneyreceipt of it does not constitute, an attorney--client relationship. Readers should not act onclient relationship. Readers should not act on
this information without receiving professional legal counsel.this information without receiving professional legal counsel.



HEALTHCAREHEALTHCARE
COVERAGE ISSUESCOVERAGE ISSUES



BLURRING THE LINES BY THEBLURRING THE LINES BY THE
TEXAS SUPREME COURTTEXAS SUPREME COURT



Texas West Oaks v. WilliamsTexas West Oaks v. Williams,,
371 S.W. 3d 71 (Tex. 2012)371 S.W. 3d 71 (Tex. 2012)

 Williams altercation with psychiatric patientWilliams altercation with psychiatric patient

 PatientPatient’’s estate sues facility and Williamss estate sues facility and Williams

 Williams cross claim for failure to train,Williams cross claim for failure to train,
supervise and warnsupervise and warn

 Held: Health Care Liability ClaimsHeld: Health Care Liability Claims

 Case Dismissed!Case Dismissed!



Ross v. St. LukeRoss v. St. Luke’’s Episcopal Hospital,s Episcopal Hospital,
2013 W.L. 1136613 [142013 W.L. 1136613 [14thth Dist.Dist.--2013, pet. granted]2013, pet. granted]

 Based on Williams, a slipBased on Williams, a slip ‘‘n fall involving a nonn fall involving a non--
patient was a health care liability claimpatient was a health care liability claim

 An allegation pertaining toAn allegation pertaining to ““safetysafety”” is sufficientis sufficient
to be a HCLC.to be a HCLC.

 No expert reportNo expert report

 Case DismissedCase Dismissed



ROSS USESROSS USES

““THIS IS ABSUREDTHIS IS ABSURED””
ARGUMENTARGUMENT



Is a valet parking incident at aIs a valet parking incident at a
retirement home a health careretirement home a health care

liability claim?liability claim?

(Yes, according to the 14(Yes, according to the 14thth CourtCourt
in Houston)in Houston)



Is a cow in the road case med malIs a cow in the road case med mal
if a retired doctor owns the cow?if a retired doctor owns the cow?



TEXAS SUPREME COURTTEXAS SUPREME COURT
GRANTED WRITGRANTED WRIT

ORAL ARGUMENT WAS INORAL ARGUMENT WAS IN
NOVEMBERNOVEMBER

BUTBUT



WHO WILL COVER THE SLIPWHO WILL COVER THE SLIP ‘‘NN
FALLS THAT ARE DEEMED TO BEFALLS THAT ARE DEEMED TO BE
HEALTH CARE LIABILITY CLAIMSHEALTH CARE LIABILITY CLAIMS

BY THE SUPREME COURT?BY THE SUPREME COURT?



Commercial General Liability Policy (CGL)Commercial General Liability Policy (CGL)

 Excludes negligence arriving fromExcludes negligence arriving from
professional servicesprofessional services

Standard Professional Liability Policy (PL)Standard Professional Liability Policy (PL)

 Provides coverage for medical incidentsProvides coverage for medical incidents
““arising out of the providing or failure toarising out of the providing or failure to
provide professional medical services.provide professional medical services.””



H.B. No. 956H.B. No. 956
A BILL TO BE ENTITLEDA BILL TO BE ENTITLED

AN ACTAN ACT



WILFUL AND WANTONWILFUL AND WANTON
NEGLIGENCE UNDERNEGLIGENCE UNDER

C.P.R.C. 74.153C.P.R.C. 74.153



CPRCCPRC §§74.153 STANDARD OF PROOF IN CASES74.153 STANDARD OF PROOF IN CASES
INVOLVING EMERGENCY MEDICAL CAREINVOLVING EMERGENCY MEDICAL CARE

In a suit involving a health care liability claim against aIn a suit involving a health care liability claim against a
physician or health care provider for injury or death of aphysician or health care provider for injury or death of a
patient arising out of the provision of emergency medicalpatient arising out of the provision of emergency medical
care in a hospital emergency department or obstetricalcare in a hospital emergency department or obstetrical
unit or in a surgical suite immediately following theunit or in a surgical suite immediately following the
evaluation or treatment of a patient in a hospitalevaluation or treatment of a patient in a hospital
emergency department, the claimant [must] show by aemergency department, the claimant [must] show by a
preponderance of the evidence that the physician orpreponderance of the evidence that the physician or
health care provider, withhealth care provider, with wilful and wantonwilful and wanton
negligencenegligence, deviated from the degree of care and skill, deviated from the degree of care and skill
that is reasonably expected of an ordinarily prudentthat is reasonably expected of an ordinarily prudent
physician or health care provider in the same or similarphysician or health care provider in the same or similar
circumstances.circumstances.



Turner v. Franklin,Turner v. Franklin,
325 S.W. 3d 771 (Tex.App.325 S.W. 3d 771 (Tex.App.--Dallas 2010, pet. denied)Dallas 2010, pet. denied)

““[T]he legislature intended[T]he legislature intended ‘‘wilful and wantonwilful and wanton
negligence,negligence,’’ as used in Section 74.153 of theas used in Section 74.153 of the
Civil Practice and Remedies Code, to meanCivil Practice and Remedies Code, to mean
‘‘gross negligence.gross negligence.’”’”



PUNITIVE DAMAGE EXCLUSIONPUNITIVE DAMAGE EXCLUSION

 Example of PL policy provision provides:Example of PL policy provision provides:

VII. EXCLUSIONSVII. EXCLUSIONS

This policy does not cover You for: Punitive orThis policy does not cover You for: Punitive or
exemplary damages unless that coverage isexemplary damages unless that coverage is
required by the state where You practice.required by the state where You practice.



TEXAS LAW EXEMPLARYTEXAS LAW EXEMPLARY
DAMAGES EXCLUSIONDAMAGES EXCLUSION

(a) Except as provided by Subsection (b), a medical professional(a) Except as provided by Subsection (b), a medical professional
liability insurance policy issued to or renewed for a physicianliability insurance policy issued to or renewed for a physician oror
health care provider in this state may not include coverage forhealth care provider in this state may not include coverage for
exemplary damages that may be assessed against the physician orexemplary damages that may be assessed against the physician or
health care provider.health care provider.

(b) The commissioner may approve an endorsement form that(b) The commissioner may approve an endorsement form that
provides for coverage for exemplary damages for use on a medicalprovides for coverage for exemplary damages for use on a medical
professional liability insurance policy issued to:professional liability insurance policy issued to:

(1) a hospital; or(1) a hospital; or

(2) a for(2) a for--profit or notprofit or not--forfor--profit nursing home orprofit nursing home or
assisted living facilityassisted living facility



CAN THE PLAINTIFF PLEAD THECAN THE PLAINTIFF PLEAD THE
PROVIDER OUT OF COVERAGEPROVIDER OUT OF COVERAGE

AND/OR A DEFENSE BY PLEADINGAND/OR A DEFENSE BY PLEADING
““WILFUL AND WANTONWILFUL AND WANTON”” ACTION?ACTION?



PUTS DEFENSE COUNSEL IN A BOXPUTS DEFENSE COUNSEL IN A BOX

1. Adjuster should encourage filing of no1. Adjuster should encourage filing of no--
evidence summary judgment onevidence summary judgment on ““wilful andwilful and
wanton.wanton.””

2. If lose, raises red flag that there may be2. If lose, raises red flag that there may be
no coverage.no coverage.

3. Do not blow coverage for your client.3. Do not blow coverage for your client.



FAILURE TO DISCLOSE A CLAIMFAILURE TO DISCLOSE A CLAIM
ON A CLAIMS MADE P.L. POLICYON A CLAIMS MADE P.L. POLICY



WHEN IS A FAILURE TOWHEN IS A FAILURE TO
DISCLOSE A CLAIM IN ANDISCLOSE A CLAIM IN AN

INSURANCE APPLICATION AINSURANCE APPLICATION A
DEFENSE TO COVERAGE?DEFENSE TO COVERAGE?

NOT A LOT OF CASE LAWNOT A LOT OF CASE LAW



WHEN DOES AN INSUREDWHEN DOES AN INSURED
HAVE NOTICE OF A CLAIM?HAVE NOTICE OF A CLAIM?

NO BRIGHT LINE TESTNO BRIGHT LINE TEST



REQUEST FOR MEDICALREQUEST FOR MEDICAL
RECORDSRECORDS

 When is a request for medical records aWhen is a request for medical records a ““claimclaim””
oror ““medical incidentmedical incident”” which was known orwhich was known or
should have been knownshould have been known

 AnyAny claim, medical incident,claim, medical incident, oror suitsuit whichwhich
was known, or should have been known, by awas known, or should have been known, by a
named insurednamed insured as of theas of the effective dateeffective date of thisof this
policypolicy is not covered.is not covered.



NO UNIFORM LANGUAGENO UNIFORM LANGUAGE



REQUEST FOR MEDICALREQUEST FOR MEDICAL
RECORDSRECORDS

 Bad resultBad result

 Bad result plus records request from socialBad result plus records request from social
servicesservices

 Bad result plus request for records by plaintiffBad result plus request for records by plaintiff’’ss
counselcounsel



REQUEST FOR MEDICALREQUEST FOR MEDICAL
RECORDSRECORDS

 Bad result plus request for records by plaintiffBad result plus request for records by plaintiff’’ss
counsel stating request was forcounsel stating request was for ““litigationlitigation””
purposespurposes

 Threat of litigation and request that letter beThreat of litigation and request that letter be
forwarded to E&O carrierforwarded to E&O carrier

 Request for medical records with a demand thatRequest for medical records with a demand that
seeks damagesseeks damages



CH 74 NOTICE LETTERSCH 74 NOTICE LETTERS

 ARE THEY CLAIMS?ARE THEY CLAIMS?

 SAYS SO IN THE STATUTESAYS SO IN THE STATUTE

 WHO ARE THEY CLAIMS AGAINST?WHO ARE THEY CLAIMS AGAINST?



THE RECEIPT OF SUMMONSTHE RECEIPT OF SUMMONS
OR CITATIONOR CITATION



AGENT SHOULD DO AAGENT SHOULD DO A
““CLAIMS DROPCLAIMS DROP””

WHEN IN DOUBT REPORTWHEN IN DOUBT REPORT



CONSENT TO SETTLECONSENT TO SETTLE
ASSUMPTION OFASSUMPTION OF

OBLIGATIONSOBLIGATIONS



SETTLEMENTS BYSETTLEMENTS BY
INSUREDSINSUREDS

 NoNo Named InsuredNamed Insured shall admit liability,shall admit liability,
voluntarily make a payment, assume anyvoluntarily make a payment, assume any
obligation, or incur any expense withoutobligation, or incur any expense without
INSURERINSURER’’ss prior written consent. Any suchprior written consent. Any such
payment, obligation or expense, will not bepayment, obligation or expense, will not be
reimbursed byreimbursed by INSURERINSURER, even if it is a cost, even if it is a cost
that would otherwise be covered under thethat would otherwise be covered under the
policypolicy..



 Prohibition against the voluntary assumption ofProhibition against the voluntary assumption of
costs on behalf of the insured.costs on behalf of the insured.

 InsurerInsurer’’s tool to control costs ofs tool to control costs of

 DefenseDefense

 IndemnificationIndemnification

 Consent to SettleConsent to Settle

 Texas: insured right to consent to settle unless policyTexas: insured right to consent to settle unless policy
states that consent not requiredstates that consent not required

 Other states: insuredOther states: insured’’s consent to settle requireds consent to settle required
even if policy provides otherwise.even if policy provides otherwise.



 Coverage issues:Coverage issues:

Whether obligation incurred byWhether obligation incurred by
insured prejudices insurer?insured prejudices insurer?

Whether insurer responsible forWhether insurer responsible for
payment of attorneypayment of attorney’’s fees incurreds fees incurred
prior to insurerprior to insurer’’s notice of lawsuit.s notice of lawsuit.



* Settlement does not void coverage* Settlement does not void coverage
unless settlement prejudices insurer orunless settlement prejudices insurer or
deprived it of a valid defense.deprived it of a valid defense.

* Insurer not responsible for attorneys* Insurer not responsible for attorneys’’
fees incurred by insured prior tofees incurred by insured prior to
insuredinsured’’s notice.s notice.


