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COUNTERPOINT
ALL-DAMAGES CAP ON HEALTH CARE LIABILITY
WRONGFUL DEATH AND SURVIVAL CLAIMS

OUR VIEW
THE CAP IS CONSTITUTIONAL

By R. Brent Cooper and Diana L. Faust

ection 74.303(a) of the Texas Civil Practice and
Remedies Code statutorily caps all damages in a
health care liability wrongful death or survival
claim—other than those expressly excluded from its
application: necessary medical, hospital, or custodial care
damages.' These caps existed and were constitutionally applied
under former article 4590i of the Texas Revised Civil Statutes.”
Claimants argue that the literal text of article III, section 66
of the Texas Constitution (added by Texas voters through
Proposition 12 in September 2003) limits the application of
section 74.303(a) to noneconomic damages. Examining the
amendment to discern Texas voters’ intent reveals that it
sought to ensure that the cap constitutionally applies to
noneconomic damages but also that it sought to leave in
place the existing common law at the time of chapter 74’s
enactment. Thus, section 74.303(a) means what it says and
constitutionally applies to limit noneconomic and economic
damages other than those expressly excluded.

Discerning Intent of Texas Voters

The Texas Constitution derives its force from the people
of Texas.” In construing the language of the constitution,
courts must consider “the intent of the people who adopted
it.”* In determining intent, “the history of the times out of
which it grew and to which it may be rationally supposed to
have direct relationship, the evils intended to be remedied
and the good to be accomplished, are proper subjects of
inquiry.”’ Courts discern intent by considering the amendment
in its entirety, as well as its history, nature, and objective.’

Courts rely on the constitution’s literal text, liberally and
equitably construed, while striving to give constitutional
provisions the effect their makers and adopters intended.” In
particular, a remedial constitutional provision is to be con-
strued liberally to carry out its purposes,’ and provisions are to
be construed in light of the common law and the conditions
as they existed at the time of adoption.”"

Chapter 74, Proposition 12, and Section 66 Amendment

Dire conditions existed at the time Texas voters adopted
article 111, section 66 in 2003. In May 1977, the Legislature
passed article 45904, a series of medical liability reforms that
included a cap on noneconomic damages." In 1988, the Texas
Supreme Court declared the noneconomic-damages cap
unconstitutional” but held a “wrongful death” cap constitu-

622 Texas Bar Journal ® September 2016

tional when applied on a per-defendant basis.” Before
Proposition 12 in 2003, the only damages caps that had
been constitutionally upheld in medical liability cases were
those applied in wrongful death and survival claims. As a
result, medical liability litigation increased, as did the fre-
quency and severity of awards just five years after enactment
of reforms in 1995." Plus, a mandated insurance rate roll-
back in effect since 1996 was lifted,” resulting in an increase
in insurance rates that pushed Texas into a well-documented
medical liability crisis."®

In June 2003, the Legislature enacted the Medical Mal-
practice and Tort Reform Act of 2003. The purpose of this
comprehensive package, in large part, was to alleviate the medi-
cal liability crisis."” The act’s centerpiece was a cap on noneco-
nomic damages, limiting a health care provider or physician’s
exposure to $250,000, codified in section 74.301. Economic
loss—such as past and future medical expenses, lost wages,
and custodial care—remained uncapped, except in the context
of wrongful death and survival claims. Nothing in the legislative
history evidences any intent to repeal the cap in these cases.

To ensure constitutionality of section 74.301, House Joint
Resolution 3 proposed a constitutional amendment authorizing
the Legislature to determine limitations on noneconomic
damages. The Texas Secretary of State put HJR 3’s purpose
and text on the ballot for Texas voters as Proposition 12:

HJR 3 would immediately authorize the Legislature to limit
noneconomic damages assessed against a provider of
medical or health care and, after January 1, 2005, to limit
awards in all other types of cases.

The proposed amendment will appear on the ballot as
follows: “The constitutional amendment concerning
civil lawsuits against doctors and health care providers,
and other actions, authorizing the legislature to determine
limitations on non-economic damages.”"”

Texas voters passed Proposition 12, adding HJR 3 to the
Texas Constitution at article I, section 66. Plainly expressed,
the purpose of the amendment was not to restrict any legisla-
tive authority; it only authorized the Legislature to limit lia-
bility for noneconomic damages in all health care liability
claims. Section 66 provides, in relevant part:

LIMITATION ON LIABILITY FOR NONECONOMIC
DAMAGES.

(a) In this section “economic damages” means compen-
satory damages for any pecuniary loss or damage. The term
does not include any loss or damage, however character-
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LIMITATION ON LIABILITY FOR NONECONOMIC
DAMAGES.

(a) In this section “economic damages” means compen-
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ized, for past, present, and future physical pain and suf-
fering, mental anguish and suffering, loss of consortium,
loss of companionship and society, disfigurement, or
physical impairment.

(b) Notwithstanding any other provision of this consti-
tution, the legislature by statute may determine the limit of
liability for all damages and losses, however characterized,
other than economic damages, of a provider of medical
or health care with respect to treatment, lack of treatment,
or other claimed departure from an accepted standard of
medical or health care or safety, however characterized,
that is or is claimed to be a cause of, or that contributes
or is claimed to contribute to, disease, injury, or death of
a person. This subsection applies without regard to whether
the claim or cause of action arises under or is derived
from common law, a statute, or other law, including any
claim or cause of action based or sounding in tort, contract,
or any other theory or any combination of theories of lia-
bility. The claim or cause of action includes a medical or
health care liability claim as defined by the legislature.”

Ignoring the express purpose of the amendment, health
care liability claimants argue that the literal text found in
subsection (b)’s language—“may determine the liability for
all damages and losses, however characterized, other than
economic damages’—means that the intent of Texas voters
was to limit damages and losses “other than economic damages,”
such that economic damages are now unlimited. Again, voter
approval of Proposition 12 affirmed the Legislature’s authority
to cap noneconomic damages in health care lawsuits.

Intent of the Amendment

The House Research Organization bill analysis found that
HJR 3s intent was to ensure that the Legislature would have
the authority to limit noneconomic damages in all cases, with-
out fear of those limitations being overturned by the courts. It
recognized that: (1) a crisis existed in the cost and availability
of medical professional liability insurance caused by increases in
damages and size of awards; (2) a key solution to the crisis
would be enactment of a $250,000 cap on noneconomic dam-
ages; and (3) legislative authority to cap such damages is needed
because the previous caps had been held unconstitutional as
violating the open courts provision of the Texas Constitution in
cases other than statutory wrongful death and survival cases.”

Consistent with its history and the common law, floor
debate on HJR 3 emphasized that article 4590i’s prior limita-
tions on damages were constitutionally applied in wrongful
death and survival actions.” The amendment, titled “Limi-
tation on Liability for Noneconomic Damages,” defines eco-
nomic damages to exclude noneconomic damages.” Subsection
(b) authorizes the Legislature to determine the limit of lia-
bility for noneconomic damages of a physician or health
care provider in all medical liability claims, and subsection

(d) applies the amendment to section 74.301.** The amend-
ment’s text plainly does nothing to restrict the Legislature’s
authority to enact limitations on economic damages in
wrongful death or survival health care liability claims, such
as section 74.303(a).

The interpretation of Texas voters’ intent to mean that
economic damages cannot be limited through section
74.303(a) finds no support when applying the rules for inter-
preting constitutional amendments. Voters' approval of
Proposition 12 made clear their intent to only authorize the
Legislature to cap noneconomic damages. Neither the
amendment’s language nor legislative history supports an
intent to limit the Legislature’s authority to cap all wrongful
death and survival damages that were previously constitu-
tionally capped under article 4590i.
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