Chapter 151: TEXASANTI-
INDEMNITY STATUTE




TRANSFER OF RISK

Two Main Risk Transfer Provisions;




CONTRACTUAL INDEMNITY

Contractual Indemnity Agreement isapromise to
hold the another party(indemnitee)harmless against
damage or bodily injury.




CONTRACTUAL INDEMNITY

3 TYPES

Broad Form Indemnity: Indemnitor indemnifies for any
and all liability arising out of specified subject matter.




ADDITIONAL INSURED PROVISION

Requires that a party be added as an insured in the name
insured’s liability policy, subject to the terms and
conditions of the policy and the additional insured




CONTRACTUAL INDEMNITY

Prior to the Anti-Indemnity Act, indemnity agreements
were subject to the Fair Notice Test and the Oilfield Anti-
Indemnity Act The Fair Notlce Test still appliesand is




Trend in recent yearsisto limit or prohibit
Indemnity agreements in the construction context..




TEXASANTI-INDEMNITY ACT

In 2011, the Texas Legislature enacted the Texas Anti-
Indemnity Act, which limits and makes void certain
liability shifting agreements.




TEXASANTI-INDEMNITY ACT

Prohibits and makes void broad form

and intermediate form indemnity
agreements (clams involving the sole




TEXASANTI-INDEMNITY ACT

When doesthe Act Apply?




TEXASANTI-INDEMNITY ACT

e §151.101. Applicability

(a) This subchapter applies to a construction contract for a
construction project for which an indemnitor is provided or
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TEXASANTI-INDEMNITY ACT

« This Chapter means a Consolidated Insurance Program

“*Consolidated Insurance program’ means a program



TEXASANTI-INDEMNITY ACT

— Title 10 (sets out regulations for property and casualty
Insurance in Texas; includes standard commercial general
liability and workers' comp coverage).




POLL

e What isthe name of your favorite law firm?




TEXASANTI-INDEMNITY ACT

« TOWHAT DOESTHEACT APPLY?




TEXASANTI-INDEMNITY ACT

« §151.102. Agreement Void and Unenforceable

e ... aprovision in aconstruction contract, or in an
reement collateral to or affecting a construction contract,
IS void and unenforceable as against public poli




TEXASANTI-INDEMNITY ACT

What isa“ Construction Contact” ?

Includes a contract, subcontract, agreement or
performance bond:




TEXASANTI-INDEMNITY ACT

<An Agreement in a Construction Contract,
Collateral to or Affecting” a Construction
Contract.




TEXASANTI-INDEMNITY ACT

Exclusions from the Act




TEXASANTI-INDEMNITY ACT

Contains 12 Exclusions:

Consolidated insurance programs,

Breach of contract or warranty actions; _
Loan and fin ?(I: R documents (other. than construction

contractsto w enders are aparty);

General agreements of indemnity required by sureties;
Workers compensation benefits and protections;
Agreements subject to Chapter 127 of the Civil Practice &




TEXASANTI-INDEMNITY ACT

Residential Construction Exception:

Construction contracts pertaining to “a single family
house, townhouse, duplex, or land development directly
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TEXASANTI-INDEMNITY ACT

Breach of Contract or Warranty Exception:

To be excluded, it must exist independently of an indemnity
gation. Tex. Ins. Code 8§ 151.105(2).




TEXAS ANTI-INDEMNITY ACT

 How Does the Act Affect Additional Insured Provisions?




TEXASANTI-INDEMNITY ACT




TEXASANTI-INDEMNITY ACT

Effective Date:




CASE LAW

Maxim Crane Works, LP v. Zurich American Ins.. Co.
392 F. Supp. 713 (SD Tex. 2019)

FACTS
GC provided CCIP
Sub leased crane from Maxim
L ease contained an Additional Insured requirement




CASE LAW

e Arguments:

« Maxim-- Sub determined to be co-employer
of injured worker under WC Act
employee exceptionto Anti-




CASE LAW

 Holding: TheAnti-Indemnity Act bars
Additional Insured status for Maxim.
Court reasons that WC definitions do




TEXASANTI-INDEMNITY ACT

« What to Expect in the Future?




For questions Oor comments, contact:

Fred L. Shuchart




