
ASSUMPTION AGREEMENTS IN
CONSTRUCTION CONTRACTS

15th Annual Construction Symposium
January 31, 2020

R. Brent Cooper
900 Jackson Street, Suite 100

Dallas, TX 75202
Tel. 214-712-9501
Fax 214-712-9540

Email: brent.cooper@cooperscully.com

© 2020 This paper and/or presentation provides information on general legal issues. I is not intended to give advice on any specific legal matter or factual situation, and should not be construed as
defining Cooper & Scully, P.C.’s position in a particular situation. Each case must be evaluated on its owns facts. This information is not intended to create, and receipt of it does not constitute an

attorney-client relationship. Readers should not act on this information without receiving professional legal counsel tailored to their particular situation.



Example

• Now, therefore, the subcontractor agrees as follows: . .
. to be bound to the general contractor by the terms of
the general contract, to conform to and to comply with
the provisions of the general contract, and to assume
toward the general contractor all the obligations and
responsibilities that the general contractor assumes in
and by the general contract toward the owner, insofar
as they are applicable to the subcontract. Where any
provisions of the general contract between the general
contractor and the owner is inconsistent with any
provision of this subcontract, the subcontract shall
govern.



Sec. 272.0001

• DEFINITION. In this chapter, "construction contract" means
a contract, subcontract, or agreement entered into or made
by an owner, architect, engineer, contractor, construction
manager, subcontractor, supplier, or material or equipment
lessor for the design, construction, alteration, renovation,
remodeling, or repair of, or for the furnishing of material or
equipment for, a building, structure, appurtenance, or
other improvement to or on public or private real property,
including moving, demolition, and excavation connected
with the real property. The term includes an agreement to
which an architect, engineer, or contractor and an owner's
lender are parties regarding an assignment of the
construction contract or other modifications thereto.



Sec. 272.0001

• VOIDABLE CONTRACT PROVISION. (a) This section
applies only to a construction contract concerning real
property located in this state.

• (b) If a construction contract or an agreement
collateral to or affecting the construction contract
contains a provision making the contract or agreement
or any conflict arising under the contract or agreement
subject to another state's law, litigation in the courts of
another state, or arbitration in another state, that
provision is voidable by a party obligated by the
contract or agreement to perform the work that is the
subject of the construction contract.



Sec. 151.102

• AGREEMENT VOID AND UNENFORCEABLE. Except as
provided by Section 151.103, a provision in a construction
contract, or in an agreement collateral to or affecting a
construction contract, is void and unenforceable as against
public policy to the extent that it requires an indemnitor to
indemnify, hold harmless, or defend a party, including a
third party, against a claim caused by the negligence or
fault, the breach or violation of a statute, ordinance,
governmental regulation, standard, or rule, or the breach of
contract of the indemnitee, its agent or employee, or any
third party under the control or supervision of the
indemnitee, other than the indemnitor or its agent,
employee, or subcontractor of any tier.



Sec. 151.104

• UNENFORCEABLE ADDITIONAL INSURANCE PROVISION. (a)
Except as provided by Subsection (b), a provision in a
construction contract that requires the purchase of
additional insured coverage, or any coverage endorsement,
or provision within an insurance policy providing additional
insured coverage, is void and unenforceable to the extent
that it requires or provides coverage the scope of which is
prohibited under this subchapter for an agreement to
indemnify, hold harmless, or defend.

• (b) This section does not apply to a provision in an
insurance policy, or an endorsement to an insurance policy,
issued under a consolidated insurance program to the
extent that the provision or endorsement lists, adds, or
deletes named insureds to the policy.



Contractual Liability

• “Bodily injury” or “property damage” for which the insured is
obligated to pay damages by reason of the assumption of liability in
a contract or agreement. This exclusion does not apply to liability
for damages:
(1) That the insured would have in the absence of the contract or

agreement; or
(2) Assumed in a contract or agreement that is an “insured contract”,

provided the “bodily injury” or “property damage” occurs
subsequent to the execution of the contract or agreement. Solely for
the purposes of liability assumed in an “insured contract”,
reasonable attorneys’ fees and necessary litigation expenses
incurred by or for a party other than an insured are deemed to be
damages because of “bodily injury” or “property damage”, provided:
(a) Liability to such party for, or for the cost of, that party’s defense has also

been assumed in the same “insured contract”, and
(b) Such attorneys’ fees and litigation expenses are for defense of that party

against a civil or alternative dispute resolution proceeding in which
damages to which this insurance applies are alleged.



“Insured contract”

• “Insured contract” means:

• ***

f. That part of any other contract or agreement
pertaining to your business (including an
indemnification of a municipality in connection
with work performed for a municipality) under
which you assume the tort liability of another
party to pay for "bodily injury" or "property
damage" to a third person or organization. Tort
liability means a liability that would be imposed by
law in the absence of any contract or agreement.


