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Disclaamers

s [[IS presentation provides infiermation on general
legal Issues. It I's not Intended to provide advice on
any specificlegal matter or factual situation, and
snould not be construed as defining Cooper and
Scully, P.C.'s position in aparticuliar situation. Each
case must be evaluated on its ewn fiacts.

= [hisinfiormatien IS not Intended to create, and receijpt
O It does not constitute, an attorney-client
relationship. Readers should not act on this
Information without recelving professional legal
counsdl.




Miakeuprofi 201.3-2014 Court

= Sl 7 male and 2 female Justices
s Chief Justice Jefferson resigned Sept. 1, 2013

n Gov. Perry appointed themost senior Justice
(and lengest serving ever), Nathan Hecht, as
Chief Justice effective Oct. 1

s Goy. Perry appointed Jeffi Brown in Sept. 2013
to fill the vacancy

s Brown isformer 14th CA Justice; district court
judge
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Upifor Re-Election 2014

s FOUr Of the nine seats;

s Jeff Brown (R), has a Demaocrat epponent,
Lawrence Vieyers

s Chief Justice Nathan Hecht (R), has a
Democrat opponent, William Mooady

s Jeff Boyd (R), has a Democrat opponent, Gina
Benavides

= Phil Johnson (R), has no Democrat eppoenent




IHet Tropics2013-14

s 85 total opinions (same asiliast year)

= Only 18/ Peir Curlam opinions (as compared'to
30 PCs |ast year)

s Insurance; med mal, construction/econemic
lossrule

s Tort Claims Act, woerker’s comp,
whistlebl ower/employment




s Defiamation, fiamily, |aw; real property/oll &
gas, products, premises

s EXpernts, causation, grossinegligence

= [rial and appellate procedure, evidence
spoeliation, attorneys’ fees




Mieaicall Malpractice




L aser Halr Removal

= Bioderm SkinCare, LLLC v. Sok:: Whether negligence claims
ielated toilaser hair removal are* health care liability: claims®
under the Tiexas Medical Liability Act, Chapter 74 ofi CPRC

Sok purchased numerous laser hail remoeyall treatments frem
Bioderm. Sok was allegedly burned andiscarred as a result of
fifith treatment, perfiermedl by a technician.

Sok sued Bioderm and Dr. Nguyen, who moved to. dismiss
after Sok failed to timely serve expert reports. TC denied
motion and CoA affirmed, determining that laser hair removal
did net constitute “treatment”™ as contemplated by TMLA.




Bioderm

x [ SC appliesreputtable presumption of TMLA

= Biodermiis an/“affiliate” of Dr. Nguyen and'thus a “health care
previder”

s Because Sok asserted she was injuredwhile recelving care or
treatment from a health care provider, the rebuttable
presumption that Sok's claimiis a health care liability elaim

must-apply

= Medical recordsindicated Sok was a “patient”

=  Signed medical records, including consent forms




Bioderm

= SOk dildi not rebut presumption that her claims did not
constitute an alleged “departurel ]| from accepted standarads of
medicall care or health care.”

Expert health care testimony would e reguired to prove or refute Sok’s
claims

|_aser device at issue is asurgical device regulated by FDA;
necessitates testimony by licensed medical practitioner to determine if
Use of device departed from standard of care

Use of device required extensive training and experiemnce, which
Indicates that such matters are not within the cemmon knewledge of
|laypersons




R0 Grande Valley Ve Clinic, P.A. V.
Guerrero

s Similar laser har removal case as Bioderm. T/C denied MitD

Dased on Guerrere’s fall ure te senve expert report. Divided
CoA afffilimed

s [SC: Same rebuttable presumption we discussed in Bioderm applies:
Guerrero aleges injury due to care sherecaved from RGV, ahealth
care provider. Medical history, infiormed consent, and medical
Infermation disclosure forms indicate she was a patient,

|Laser-device is a surgical device regulated by FDA ; necessitates expert
health care testimony; Such matters are not within,the common
knowledge ofi |aypersons

Fact that Guerrero may have been treat by nurse net dispositive. Asin
Bioderm, such arelationsnip can exist even if phyS|C|an deals only.

|nd|rectly with patient. And, RGV gualifies as a“physician™ under the

TMLA.
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TMILA Statute ofi Repose

Tenet Hosp. Limited v. Rivera: whether the TMLA’ s statute of
iepose constitutienally operates to extinguish miner’s claim
not breught within 10 years of the date of medical treatment

Birth injury: 1996; Notice of claim: 2004; Suit filed 2011
Open-courts challenge fails due to mother’ s lack of: diligence
infiling suit

Mother asserted statute unconstitutional because It
extinguished minor’ s claim before sne could reach age of
majority

Court treats as “ as-applied” challenge (statute operates
unconstitutionally as to this claimant




RIvera

s [MILA Repose does not violate open courts provision
of Texas Constitution

s Open Courts provides litigants reasonabl e time te discever
Injuries and fillle suit
Court reviews other cases holding delays of 4, 17, and 22

months to constitute alack off due diligence as amatter of
law,

Guardian’ s lack ofi diligence may operate to bar legally.
Incompetent person’ s open court’s challenge; next friend's
lack of diligence may operate te.bar miner child’s open
court’ s challenge




RIvera

Here, Mom actedas next firiend, and walted over 6-1/2 years
tefile suit after notice of claim, without explanation for deliay

Vo gave statutory notice 2 years prior toexpiration of
lepose period; statute does not deprive minor of eppoertunity to
be heard

No compelling reason to overturn prior decisions holding next
firmend’s lack of diligence isimputed to minor

Court-need-not decide whether |aw: vieliates open courts b/c
Imposes unreasonablie remedy because Mom not diligent

Statute affects minors and adults alike, so circumstances of
Mom's lack of diligence and giving of suit prior te expiration
of repose period are considered




RIvera

Mo next argues that repose statute 1S
Lincenstitutionally: retroactive b/ reguires minor e
pring suit befiore age of majority.

Nature & strength of public intenest senved by statute;
here, compelling public interest

Nature of prior right impaired by statute: here, record
provided no indication of strength ofi minor'sclaim

Extent to'which repose impaired clam: here grace
period of 3 years from effective date until statute
extinguished claim

Holdings supported by L egislature’ s findings
enacting TMLA




RosS V. St. Luke’'s Episcopal IHosp.

\Whether non-patient’ s slip-and-fall’ clainm against hespital 1s.a
nealth careliability claim suldject te Chapter 74

Ct App: fellows Texas\West Oaks Hosp. v. Williams

Williams cannot lbe ignored despite that TMILLA swallows
“garden-variety slip andfiall case”

s Alleges clam involves safety (floors are slippery)
Visiter’'s SAF claim subject to expert report reguirement

Supreme Court granted review and'will hear argumentsin
November — stay tuned!




lASUrance




CGL EXxclusion 2()

= Ewing Coenstrr. Co. v. Amerisure Ins. Co.
(Unanimeus)

= Answering certified guestions from Fifth
Circuit about CGL exclusion 2(h) — contractual
liability exclusion

= Court ruled only on duty: to defend, whether
petition’ s allegations triggered exclusion 2(1)

m Court first re-examined Gilbert v:
Underwriters, its first case interpreting 2(b)
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Ewing

s Per Gllibert, “ assumption of liability™ ini2(1s)
means insured has assumed liability for
damages that exceeds the liability it weuld
have under general law

= Plaintififi pleaded breach of contract and
negligence, asserting under both afallureto
perform in agood and workmanlike manner

s Held: allegations of breach of contract for
failing to perform in good and workmanlike
manner are substantively: the same as
negligence




Ewing

= Negligenceisiacommon-law ebligation

= Held, ageneral contractor Wie agrees to
perform itswork 1nagooed and workmanlike
manner, without mere, does not enlarge Its
duty te exercise ordinary: cane in fulfilling its
contract beyond the general law; thus, It does
not “assume liability™ for damages arising out
of Its defective work so as to trigger exclusion
2()




RIght off Reimbursement

Gothamlins. V. Warren E&P, Inc.: Issue s to determine proer role of
eguity’ claims when contractual provisien addresses matter in dispute

| nsurance policy provides reimbursement of expenses in regaining controel
of a1l well blewoeut, te extent of ownership inwell. lnsured represents it
owns 100% workiing interest, but | ater-discovered agreement refilects
Insured might have less

Insurer sues fior return of payments under breach of contract (failure to use
proper blowout prevention equip) and equity theories (restitution and unjust
enrichment) and sued subcontractors (RTPs) to recoup portion of payments
penefitting them under restitution, unjust enrichment, and subrogation

Holding: Insurer may not proceed on equity claims b/c limited to
contractual claimswhen policy addresses matter at Issue




Gotham I ns; Co.

Some evidence 1nsured breached policy as aleged, and that Iinsured
sufifiered damages not reimiursed by sulbcontractor

Rule: where valid contract prescrilbed particuliar remedies or IImposes
particular ebligations, equity generally must yield unless contract violates
positive law: or effiends public policy

Contract provisions addressed matters at ISsue:
Duediligence (use a blowout preventer);

Material misrepresentation by Insured regarding interest or subject of Insurance
(@lowing Insurer to void palicy);

Salvage and recoveries clause (operates to apply payments and recoveries
received after settling loss as if received before |oss);

Reporting clause (insured reports status of all wells to insurer)

Subroegation clause (authoerity to pursue insured’ s right te recever against ether
parties that may lbe liable for less)




Gotham I ns; Co.

Contract will be enforced unless provisions violate positive law or offend
public policy

Publiic pelicy alloews misrepresentation clauses to render Insurance policy.
void or voidable only for fraudulent, material misreps that misiead insurers
Inte walving or lesing defenses (Tex. Ins. Cede 705.003)

Gothamiissued payments b/c insured reported it had 100% working interest
inwell, but genuine issue of material fact as to whether representation of

ownershlp was fialse and fraudulently made; If alegations true, then misrep
clause does not violate public policy and Gotham Timited to contract claim

Policy addresses right to recover fromiinsured or RTPs, so Gotham may not
proceed on equity claims against insured or RTPs




Gotham I ns; Co.

Contract claim: Rule: Reimbursement clausemay operate to allow insurer to
IECOVE! payments previously made eveniif insured did not breach (here, no right of
relmbursement fer payment of non-covered claims)

Albsence of reimbursement clavise does not necessarily fioreclose insurer” s ability to
recover If insured breached policy.

Gothan' s equity and contract ¢laims sought return eff payment made'to or on lhehalf
of Insured because insured failed to use due diligence and made misrepresentations
regarding working interest; some evidence in record of breach of contract

Gotham must proceed on contract claim (must prove breach proximately caused
damages and must overcome any applicable or affirmative defenses) and may rely
on equrty only if it prevails on misrepresentation theory and elects remedy of
voiding the policy

Whether reimbursement claim could proceed because insured ramibursed fully: by
RTP? SJrecord: some evidence created fact issue that insured suffered loss and
therefore entitled'to reimbursement under policy provision




Pual Payee Settlement Checks

s McAllen Hosps. v. Slate Earmi (Unaniimous)

= Plaintiffsinjured in car accident, treated at
MicAllen Medical Center (MMIC). MMC filed
hospital lien fior Plaintififis’ treatment.

n Plaintififis sued driver, insured by State Farm.
Seftled plaintiffs claims.

s State Farm i1ssued settlement checks payable to
each plaintiff and MMC, but deliverediehecks
to plaintiffs without netice to hospital.
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MicAlllen v. State Earm

n Plainitiffs cashed checkswithout getting
MIMC''s endorsament.

s Under hospital l1en statute, areleaseisinvalia
Lnliess the hospital gets paidiin full er the
hespital gets paid in part, up to amoeunt of
seftlement proceeds

= Court applies Uniferm Commercial Code rules
to State Farm’ s settlement checks to see
whether they: discharged SE' s |12ty




MicAlllen v. State Earm

s Held: State Farm’ s checks made to non-
alternative payees (plantiffsand hospital) and
deliveredienly to plaintiffs was constructive
delivery te beth payees

s But, under UCC, checks te nen-alternative
pPayees cannot be negotiated (cashed) by only.
one of the payees

m [hus, settlement checks did not constitute
payment to hospital and did not discharge
State Farm’ s obligation




Eirelinsuirance— \Vacaney Clause

s Greenev. Farmersins. Exeh.: Greene s house was damaged
Py afire that spread from a nelghlaoernng house, about 4.5
months alter Greene moved out of It. Earmers denied
coverage hased on policy condition stating|that ceverage for
adwellingswould be suspended effective 60 days after dwelling
ecomes vacant. Greene sued for B/o/K.

Greene moves for SJ, argues that anti-technicality statute
precludes Farmers from raising the vacancy clause as a
defense. T/C grants SJ, but CoA reverses

m [ SC affirms,




Greenev. Farmersins. Exch.

= Anti-technicality statute does not apply; Greene did not
“lreach” the vacancy clause within the meaning of the statute;

Because sne did net breach her ebligations under the policy,
Including itsvacancy clause, the guestionief materiality of a
breach and Its subsidiany Issue of prejudice are not. raised.

T'SC reects Greene's public policy argument. The general
public policy underlying the anti-technicality statute Is

outwel ghed here by the specific public policy. expressed in
TDI's prescribing the HO-A form for insurersto use in; Texas.

29




Greenev. Farmersins. Exch.

= Boyd, J. and Willett, J. offer |lengthy concurrence.

= Migority”s epinien not consi stent with prior decisiens
Invelving Insurance provisiens that defined the scope of
coverage: T'hoese prior decisions also did not Involve abreach,
and vacancy clause here is egually immaterial asthe
provisions in the other cases. Will lead to uncertainty.

= Maority needs to distinguish prior precedent
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Spoliation

Brooksnire Brothers, Ltd. v. Aldridge: Slip-and-falll case;
Survelllance cameras captured incident, but store only
preserved 8 minutes ofi video

Because Aldridge sued under premises liability, a major Issue
was the llengthl of time the hazard (chiicken grease) was on
floor andlBrookshire’s awareness of It.

Aldridgesued and later reguested 2.5 hours of video, lbut
store’ s system had automatically: recorded over it after 30 days

TC alowsjury to hear evidence on whether Broeskshire
Brothers spoliated the video, submits spoeliiatien instruction te
the jury, and permits the jury to deciide whether spoeliation
occurred »




Brookshire Brothers

s [[C'sinstruction:

s Inthis case, Brookshire Brothers permitted itsvideo survelllance
system to record over certain portions of the stere survelllance video of
the day ofi the eccurrence in guestion. If you find that Breokshire
Brothers knew: or reasonably should have known that such portions of
the stere video not preserved contained relevant evidence to the issues
Inithis case; and Its non-preservation has not been satisfactorily.
explaned, then you are instructed that you may consider such-evidence
would have been unfavorable to Brookshire Brothers.

= Jury returns $1IM+ verdict for Aldridge; CoA affirms




Brookshire Brothers

s | SC: Spoliation, as.an evidentiany, concept, Iis.a matter to e
resolved by the trial court.

= Spoliation comprises twe elements;
s (1) the party alleging spoliation must estalblish that the nonproeducing
party had a duty to preserve the evidence;

s (2) the party seeking the spoliation remedy must demonstrate that the
other party breached its duty to preserve material and relevant
evidence.

= | C has broad discretion to fashion remedy. However...




Brookshire Brothers

= Spoliation Instruction Is a proper enly: where a party.
Intentionally spoliates evidence. Narrew: exception If party.
negligently spoliates evidence and It se preudices the
nenspoliating panty: that It IS rreparably deprived of having
any meaningful ability to present acliaim or defiense

Here, TC's admission ofi evidence and spoliation Istruction
Improper; no.evidence that Brookshire Brothers intentionally.
destroyed video; likelihood of harm from spoliation
instruction and prebably caused improper judgment




Spoliation

Petreleum Solutiens, Inc. v. Head: spoeliation; Indemnity.

IHead!sued afiter truck stop fuel storage system installed by
Petreleunm Selutions |eaked. Petreleun determined |eak was
caused by flex connector and was alllewed to retain it

Elex connector >> Petroleum’ s attorney >> metallurgist >>
Wwarehouse >> Warehouse destroyed

Petroleum asserts S'o/L defense, sues Titeflex, alleging it
manufactured flex connector. Head amends petition to make
claims against Titeflex. Titeflex counter-claims, aleging
Petroleum has duty to indemnify under CPRC Chapter 82
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Peatireleum Solutions

= Head and Titeflex move fior sanctions against Petreleum,
alleging it had spoliated evidence by failing to preduce flex
CONNECtor.

s [/C struck Petroleum’ s affirmative defenses, including S'e/L defense, and
gives a spoliation Instruction to jury.

s Jury awards Head $1.2 million; and $450k to Titeflex on itsindemnity claim.
CoA alfirmed except as to prejudgment interest.

m [ SC applies Brookshire Brothers. T/C abused discretion with
gpoliation sanctions. No proof existed that Petroleum
intentionally concealed evidence or deprived Head of ability te
present his claims.




Peatireleum Solutions

s Under CPRC Chapter 82 (‘Tiex. Products Liability Act), asa
compoenent manufacturer, Titeflex isentitledite indemnify
from Petroleum, the manufacturer of the finished preduct (the
fuel system). Petroleum did not procure finding that Titeflex
was Independently liable fior 1ts less, Whiech would'have
defeated indemnity claim

Boyad, J. dissents; Petroleum has noe duty to indemnify Titeflex
because Titeflex’slosses aren't related to Petroleum’ s product,
but Instead relate to defending claims that Titeflex’ siproduct
was defective.




Construction L aw




Certificate of Merit

s Croesstex Energy Servs. V. Pro-Plus, Inc.
(Unanimeus)

n Crosstex hired Pro-Plus(engineers) to
construct a gas compression station. Control
valve gasket falled, causing massive fire ($10
million property damage)

s Crosstex sued Pro-Plus but did not serve
certificate of merit reguired by CPRC 150.002
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Crosstex v. Pro-Plus

= After limitations expined, Prio-Plusfiled
motienite dismiss. Crossiex asserted Proe-Plus
waived 150:002 by its conduct and thiswas
“good cause’ to grant extension to file Coll.
Tria court granted extension.

s Oniwalver, court held party can waive 150.002
certificate off merit requirement

= But, on facts, Pro-Plus conduct didinet snew.
“clear Iintent” to waive right to dismissal under
150.002. .




Crosstex v. Pro-Plus

s On extension, court construed! 150.002(c) and
held that 2" good cause” extension may: e
granted only/If:

s Plaintiff sues w/in 10/days of limitations expiring
= Alleges|imitations prevented filing of Col

n Gefs 30-day extension and, upon motion
snewing “good cause,” may get more time

= Plaintififi who sues outside 10-day: window
cannot seek or obtain “ geoed calse” extension
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Certificate of Merit

s Jaster v. Comet Il Construction, Inc. (Plurality.
opinien)

s |SsUe: whether cross-claiimant or third-party
plamtif must file certificate of merit

= Court interpreted CPRC 150.002(a), whieh
ieguired CoM from “the plaintiff* in“any
action or arbitration” for damages arising out
of the provision of professional senvices




Jaster v. Comet

“Plaintifii™ 1s/party’ or persen whoifilesacivil
suit or legal action

SAction” refers to the entire lawsuit or cause or
proceeding, noet discrete claims or causes of
action within It

“Cause of action” Isfact or facts entitling one

to bring an action, which must be proved to
obtain relief




Jaster v. Comet

= [ he" plantiff” 1s the onewhoe initiates the
lawsuit, net a party Who asselits calises of
actionwithin the lawsuit

s Cross-claimants and third:party plaintiffs do
noet Initiate a lawsuit

s Considering entirety of statute and other codes
and rules that use“ plaintiff* vs, “claimant,”
150.002(a) only reguires the plaintiff, not a
cross-claimant or third-party plaintiff; tofile
CoM.




Atlorneys: Eees,
interest




ATtorney s Fees

s City of Laredov. Montano: Eminent domain suit. After jury
determined that City”s condemnatien off Moentane’s preperty.
Wasinet preper, 11/C awarded attorney’'s fees under 81 21.019(c)
of Property Code (fee-snifiting statute). City appealed,
complaining of sufficiency of preof ofi aitorney’ s fees, CoA
reduced award but affirmed judgment. City appeal ed.

The City complained that the evidence of $422k in attorney's
fieesis insufficient because attorneys fiailed to produce time
records, billing statements, or even aclient agreement to
substantiate their fee reguest.




City of Larede

= While statute at 1ssue does not reguire use of |odestar method,
PrepPerty GWREer Chose to prove up fiees using this method.
| odestar fees need not only be established through; tiime
records or billing statements.

m Atterney’s testimony develd of sulbstance, thus insufficient to
support lodestar determination of attorney’s fees. Record
contained no. evidence of hew: attorney arrived at estimate of 6
AGUrs per week working on case.

|_odestar method reguires basic proof, including itemizing
specific tasks, time reguired for those tasks, and rate echarged
by the person performing the work. CoA erred in affirming
award attributable to first attorney’s claimed fee of $339K. 49




Leng V. Grififin

Assignment ¢laim regarding contract included in suit fior breach of contract
and reguest for declaratory judgment. Sufificiency ofi evidence to prove
ieasonableness and necessity of attorney’ s fees under lodestar method.

I=ee application generally stated tasks performed, but failed to include any
evidence containing reguisite specificity.

Affidavit indicates attorneys spent 644.5 hours on suit for total fee of
$100,000 based on their hourly rates; segregated time spent on.each claim
In the suit, assigning.30% to assignment claim, which is alleged to loe
Inextricably intertwined with claims on which attorneys spent 95% of their
trme.

TC considered affidavit and awarded $30,000 in AF; SC: assignment
claim inextricably intertwined with breach of contract and'declaratory
judgment reguest to support award of AF




Leng V. Grififin

Rule: Sufficient evidence includes evidence of the services
perfermed, who perfermed themiand at what hourly rate, wihen
they were performed, and how much time the woerk: reguired

Here, affiidavit only expresses generalities, no evidence
Informs time spent on specific tasks, so T'C had insufficient
Infermation to meaningfully, review

In addition to/lodestar, affidavit indicates parties agreed to a
35% coentingency fee arrangement, claiming arrangement Is
reasonably and customary — set aside because. ne menetary
award in judgment from which contingeney: could e awarnded
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Post| Udgment lnterest

s LongVv. Castle Tiex. Prod. Ltd. P*ship: Accrual date for
POoStj uidgment Interest whenremand reguires further
evidentiary: proceedings

Castlie (O& G operator), prevailed in counterclaim against
L_ong Trusts fer amoeunts ewed onijoint interest billings. In
2001, T/C enteredifirst judgment awarding $74k in

pre udgment interest, but CoA said wrengly: calculated. On
remand, T/C said-new evidence would be needed to

iecal cul ate prejudgment interest.

In 2009, Castle waives claim fior prejudgment interest and T/C
entered judgment award postjudgment I nterest from;date of
2001 original judgment. CoA affirmed, and trusts appeal ed.




Leng|Vv. Castie Trex. Prod. Ltd. P ship

s | SC: When aniappeal resultsiniaretrial or aremand for
further proceedings Where new evidence s neguired,
postjudgment Interest will acerue fremithe trial court's
suldsequent judgment

Ultimately, postjudgment interest will run from:the date of the
origina judgment.if the trial court possessed a sufficient
iecord to render a correct judgment at that time. Otherwise,
postjudgment interest will run firom alater judgment rendered
after thetrial court acquired a sufficient record

= Sub-issues: 1) Trial court decideswhether the recond must be reopened on
remand; 2) at the time the court of appeals remandedithe proceeding




Leng|Vv. Castie Trex. Prod. Ltd. P ship

s Here, tria court determined additional evidence was needed to
determine prejudgment interest under the joeint operating
agreement, aruling that was net an anuse ofi discretion.
Evidence of when the LLeng Trustsrecelved the joint interest
pillings was net In the record, thus necessitating respening of
the record.

And, Castle’s waver of right to prejudgment Interest dees not
affect the date on which postjudgment interest accrues. Trial
court did not possess sufficient record in 2001 to render
correct judgment; sufficient record existed in 2009 after Castle
amended pleadings. Castle entitled to postjtdgment interest
from the 2009 judgment.




Economic L oss Rule




EAN/STV v. Martin K. Eby Const. Ca.,
INC.

Economic less rule prevents general contractor from recovering the
Increased costs of perfoerming Its construction contract with the owner in
tort action against project architect for negligent misiepresentations —
errors in the plans and specifications

DART contracts with/ LAN/STV. te prepare plans, drawings, Specs for
construction of light rail transit line

LAN/STV responsible for professional quality, technical accuracy, and
liable for all damages to DART caused by LAN/STV’'s negligent
performance of any of services furnished

LAN/STV prepares plans and DART includesiplansin solicitation for bids

56




EAN/STV

Ely Constructien awarded contriact, discovers plans full of
errors and 80% of LAN/STV* sidrawings had to be changed

Eby’ s construction schedule changed, alleges |est nearly $14
millienion project

Eby sues DART, settles for $4.7 million

Ely sues LAN/STV for neg, neg mistepresentation; jury
awarded $5 million for damages caused by LAN/STV'’s, Eby’s
and DART’ s combined negligence

LAN/STV claims Eby’s recovery barred by economic |oss rule

S7




EAN/STV

s Rule: P'may not recover for his econemiic |oss resulting from bodily harm
te another or from physical damage te property. inwhich he has no
proprietany interest, or reliance on negligent misrep not made directly to
him or specifically: on his behalf

Court appliesrule: DART contractually responsible to Eby to previde
accurate plans for job, and Eby: settled clams for $4.7 million. DART

could have sued LAN/STV for breach of thelr contract to provide accurate
pllans, but Eby had no agreement with/ LAN/STV and not party te
LAN/STV’s agreement with DART

Thus, Eby and its sulbcontractors barred by economic loss rule from
recovering delay damages in negligence clams against LAN/STV; GC may.
not recover delay damages from ewner’ s architect




Chapman Custem iHomes, IIne. V.
Pallias Plumbing Co.

Whether homeowner stated cognizable negligence claim for water damage to new
construction b/c plumier” s negligent perfiermance efi sulbcontract with homeowner’'s
genera contractor

CCH contractsito build home on property owned by Duncan Trust, and CCH
contracts with Dallias Plumbingto put in plumbing

After construction completed, plumbing leaks alleged'te cause extensive damages
to structure

CCH and Trust sue plumber for damage: breach contract, express warranty, and
negligence

Ct App holds trust could not recover contract damages, even thoug owned damaged
property b/c not party to subcontract, b/c builder did not own property, could not
suffer compensable damage, and that negligence claims asserted lareach of contract
duties such that they must be dismissed under economic less rule




Chapman CusiomilHomes

Tex Sup Ct: allegations that plumber negligently failed to properly join
water system to water heaters and Was proximate cause of water damage to
new heuse asserted negligence clam

Party states tert when duty allegedly breached IS independent ofi contractual

gndertaki ng and harm sufferedis net merely econemic less of contractual
enefit.

Plumber’ s duty not to flood or otherwise damage home is independent of
contractual obligation.undertaken in plumbing sulbcontract with builder,

and damages extend beyond economic loss of any anticipated benefit under
plumbing contract

Holding: Economic loss rule does not bar and negligence clain goes
florward




Miscellaneous




Ofifer off Settlement Rule?

= Amedisys, Inc. v. Kingwoeoed Home Health
(Unanimeus)

s Amedisysand KHH are.competitors,; twe
Amedisys employees | eft fior KHIH and started
soliciting business from Amedisys clients

= Amedisys sued. Kingwood made offer of
settlement under TRCP 167 and CPRC Ch. 42,
assuming Amedisys wouldire ect-and’hoping It
could'recover Its litigation cests later
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Amedisys V. KHIH

s CPRC Chap. 42 and TTRCP 167 provide a
methed! By Which parties Injcertain cases who
make certain offiers to settle certain claims can
lecover certain litigation costs, Ifi the offeree

el ects the offier and “the judgment to be
awarded'|on those claims| I's significantly. less
fiavorable to the offeree than was the offer.™

TSC held the rule/statute govern only
settlement offers made in compliance with the

rul e/statute
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Amedisys V. KHIH

s [hernule/statute do not apply when the claimiis
for breach of contract (1., breach of the
settlement agreement). Contract |aw: applies.

s |ssueiswhether Amedisysaccepted KHIH's
offer of settlement

s Court heldlanguage of acceptance (accepting
“Settlement offer you sent™) snowed clear
Intent to accept, rather than make counteroffer

s Omission of claims that “could have been
asserted” not material




Premises LLiability

= Henkel v. Norman (per curiam)

s Norman was mall carrier. Hard freeze warning
N efifiect. IHenkel was at her door when he
deliveredher mail. Ashewas|eaving, she
said“don’'t slip.”

s Noerman slipped andifell onHenkel s sidewalk
and sued her for hisinjuries.

= Norman Is an invitee — so IHenkel owed him a
duty to pretect against or warn aldeut
unreasonably’ dangerous conditions at home
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Henkel v. Noerman

= Unaer Texas|aw, to lheadeguate;, warning
cannet be genera (*be carefitl™)

s \Waming must netify. of: pasticular condition

n Here, taking tetality of circumstances,
Including freezing temps, “don't slip” was an
adeguate warning of a slippery walking surface

= Not reguired to warn of specific source of

condition (here, ice) as long as warning
conveys existence ofi condition (slippery)







